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Docke t Control
Arizona  Corpora tion Commiss ion
1200 W. Washington
Phoenix, AZ 85007-2996 FEB 13 2008

Re : Escrow Ins tructions  Re la ted to P ine  Wate r Co.
Doc ke t No . W-03512A-07-0362

As  a  priva te  citizen, prope rty owne r within the  S trawbe rry Wa te r Co. ("SWCo" or
"Compa ny") CC&N, a nd a  cus tome r of S WCo, Irish to bring to your a tte ntion a  se rie s
of actions  (a  "sham") tha t appears  to directly viola te  the  requirements  and the  spirit of the
Commissions rules re la ted to the  above case .

Under the  adminis tra tive  rules  of the  ACC, PWCo as  a  public se rvice  corpora tion is
required to seek your approva l (1) to incur debt, and (2) to encumber any of its  property,
plant, and equipment. The Well Development Agreement (Agreement) be tween PWCo
and the  P ine /S trawbe rry Wa te r Improvement Dis trict ("PSWID" or "Dis trict") da ted 5-1 -
07, a t section 4.2.1 .la  required such approva l of the  ACC prior to the  parties  proceeding
with PSWID loaning $300,000 to PWCo (the  6'Loan99)l This  loan is  for funding the
cons truction of an explora tory we ll to be  loca ted on a  pa rce l of land in S trawberry known
as the  KG site  recently acquired by PWCo from its  s is te r company (Strawberry Water
Co.). In addition, a t section 4.2.1.5 of the  Agreement, PWCo agreed to grant PSWID a
security inte res t in the  K2 s ite  where  the  new well is  to be  loca ted.

Here is my concern: On January 30, 2008, at a special meeting of the PSWID attended
by a PWCo representative, the PSWID and PWCo entered into an escrow instruction
("Escrow") as required in the Agreement that allows for funding of the $300,000 loan.
(NOTE: These escrow instructions can be found at www.pswid.org) In the Escrow
Instructions, at Section 1 (a) (iv), PWCo and PSWID jointly and directly waived the
provisions of the requirements for ACC approval that were contained in the on'ginal
5-1-07 Agreement. Instead they agreed to move forward without your approval (1) to
open the Escrow dirt obligates PWCo to the terms of the Loan, and to have the PSWID
funds disbursed by the escrow agent directly to the well driller/material suppliers that are
under contract to PWCo (not under contract with PSWID), and (2) to have PWCo
execute a valid signed lien document on the KG site to PSWID (not the escrow agent) for
the District to hold without recording until such time as ACC's future approval is
received (document is out of PWCo's control during that time). In the meantime, the



project has  s ta rted (tree  removal, light excava tion, and blue  s taking has  a lready occurred)
and funds  will be  spent, and debt is  be ing incurred by PWCo.

From the  ora l explana tion given by Mr. Richey (PSWID Board member and KG project
a dminis tra tor unde r the  Agre e me nt), it a ppe a rs  the  dive rs ion of funds  dire ctly to
P WCo's  drille r/ma te ria l s upplie rs  wa s  be ing us e d to jus tify tha t no de bt wa s
incurre d by P WCo s ince  the  funds  did not go through P WCo's  ha nds  to pa y the ir
supplie rs . S ince  the  5-1-07 Agreement ca lls  for PWCo to engage  the  drille r/supplie rs ,
this  dive rs ion of funds  directly from PWCo to the  drille r/supplie rs  (the reby by-pass ing
the  PWCo checldng account) in no way e limina tes  the  fact the  contractor obliga tions  a re
those  of PWCo. A debt of PWCo owed to PSWID is  the reby crea ted with this  process ,
which is  des igned to seemingly skirt the  ACC requirements  for pre -approva l of debt.

Equa lly disgus ting from the  e xpla na tion of Mr. Riche y, is  the  fa ct he  indica te d the
e xe cute d lie n docume nt re la te d to the  e ncumbe re d prope rty is  be ing he ld by P S WID
a nd not prope rly re corde d a s  re quire d; the re by P WCo ha s  s uppos e dly not viola te d
the  provis ions  re quiring ACC pre -a pprova l of the  e ncumbra nce  of the  prope rty.
Once the  executed document is  out of the  hands of PWCo (the  debtor) and placed in the
hands  of the  Dis trict (the  creditor), PWCo has  viola ted the  ACC requirements  for pre -
approva l of issuance  of encumbrances . Not recording the  lien does  not inva lida te  the
intent or actions  of the  pa rtie s  to move  forward with the  te rms of the  Agreement without
the  required approva l of the  ACC.

The  advancement of funds  by the  Dis trict without ACC debt approva l, and the
advancement of funds without the  required lien in place  and recorded a t Gila  County a lso
directly viola tes  the  trus t the  Dis trict ra te -payers  and property owners  have  placed in the
PSWID Board. This  se ries  of actions  (the  "sham") by both pa rtie s  appears  to be  des igned
to viola te  both the  Commiss ioners ' pre -approva l requirements  a s  we ll a s  the  fiducia ry
re spons ibility of the  Dis trict to protect the  funds  of its  cons tituents .

This  transaction, in direct viola tions of your approval processes , needs to be  s topped
before  a  s ignificant portions  of the  taxpayer funds  disappea r to we ll drille rs , ma te ria l
supplie rs , surveyors , excava tors , e tc. for a  project tha t may be  ha lf comple ted before  it is
s topped because  of non-approva ls  of the  ACC, Gila  County Planning, Zoning, and
Development (permits  not ye t obta ined), and your lega l s ta ff tha t has  been asked by
Commiss ione r Mayes  to rule  whe the r the  Loan viola te s  the  Arizona  Cons titution
res tricting tax money be ing loaned to a  public se rvice  corpora tion..

This  rush to s ta rting drilling without your approva l is  appa rently motiva ted by and be ing
jus tified by the  Company and the  Dis trict because  of the  immedia te  need for additiona l
wate r sources  to mee t demand this  coming summer. Also, the sh may a lso be  tied to
trying to the  "lame  duck" s tra tegy of having the  project we ll unde rway prior to the  reca ll
e lection of four PSWID Board members  to be  he ld on March 11, 2008. Regardless  of the
motiva tion, it should not be  a llowed to proceed illega lly, and without your approva l.



As you are  aware , substantia l water resources a re  ava ilable  to serve  the  communities  of
P ine  and S trawberry, but the  company did not s ta rt the ir wa te r explora tion and
development process as early as they should have (many years back or as recent as your
2005 Decis ion No. 67823 ordering the  Company to s tudy the  s itua tion and to put a  long-
te rm solution in place ). The  company, in an apparent a ttempt to keep from los ing its
CC&N because  of inadequa te  se rvice , is  seemingly trying to pos ition itse lf to do its
typica l thing, which is  to be  able  to place  the  blame  for poor wa te r se rvice  and like ly
severe  wate r outages  this  coming summer on (a ) the  ACC for imposing mora toria  and
holding up approva l of the  KG project, (b) the  compla inants  in re la ted cases  for filing
lawsuits , and (c) on Gila  County for approving successful improvement dis tricts  ove r the
la s t l5+ yea rs . This  s tra tegy of a lways  shifting blame  to othe rs  for the  Company's  la ck
of reasonable  e fforts  and investment in new water resources should not be  a llowed since
they have  directly viola ted your pre -approva l requirements  re la ted to incurrence  of debt
and encumbrance  of property. with this  sham, the  Company and the  PSWID appear to
have  jointly and fraudulently schemed to dece ive  the  public as  to the  appropria teness  and
financia l security of the  public funds  involved.

There fore , I request tha t you e lected Commiss ioners  exercise  your authority to inva lida te
the  escrow agreement and stop the  resulting consequences of adding to the  unapproved
PWCo debt tha t is  accumula ting da ily with the  expenditures  of PSWID Escrow funds  (for
drille rs , ma te ria ls , e tc) tha t a re  direct contractua l obliga tions  of the  Company.

In addition, I reques t the  Commiss ions  to immedia te ly revoke  the  CC&N of PWCo due
to its  inadequa te  se rvice , its  exis ting "sham" in process , its  running roughshod over our
community members , its  high hauling charges, and the  excessive  costs  to the  Sta te  of
Arizona  for monitoring of ne a rly a ll its  a ctivitie s .

Ra yle ne  Da vis  Kra fczyk

S ince re ly,

Cc: Gila  County Attorne y
Arizona  Attorne y Ge ne ra l


